


Consequently, the mandatory particulars must be
provided on the ‘multipack’, not on the individual
packages inside. For example, individually wrapped
small sweets (e.g. candies or small lollies) and small
chocolates (e.g. pralines) are not considered pre-
packed. Furthermore, in the case of portion-cups (e.g.
jams, honey, mustard) which are presented as part of
a meal to the guests of mass caterers, the multipack
sold to the mass caterer has to be duly labelled; the
individual portion-cup is not considered to be the
sales unit and therefore is not obliged to bear the
mandatory particulars.

“Individual prepacked item” refers to a packed and
labelled product and does not include unlabelled
individual packages for protection or food handling.
For example, fish fillets, wrapped one-by-one or several
pieces in the same unit (to prevent dehydration of the
product or prevent sticking the pieces or to facilitate its
handling), muffins, croissants and other small bakery
ware (to increase conservation due to less dehydration)
or individually wrapped small sweets such as candies/
lollies and small chocolates such as pralines (to
ensure food handling and hygiene protection) are not
considered to constitute a prepacked item.

Q2.1.2: In the case of a ‘multipack’ package\
consisting of individually packed items which are
sold by producers to wholesalers/retailers, should
the mandatory particulars required under Articles
9 and 10 of the FIC Regulation appear on each
individually packed item?

This transaction concerns a stage prior to sale to
the final consumer where the sale/supply to mass
caterers is not involved. In such a case, the mandatory
particulars required under Articles 9 and 10 of the FIC
Regulation shall appear in one of the following places:

e On the prepackaging [i.e. on the ‘multipack’
package]; or,

e On a label attached thereto; or,

e Onthe commercial documents referring to the foods,
where it can be guaranteed that such documents
either accompany the food to which they refer or
were sent before or at the same time as delivery. In
such cases, however, the following particulars must
also appear on the external packaging in which the
prepacked foods are presented for marketing:

e The name of the food;
e The date of minimum durability or the ‘use by’ date;

e Any special storage conditions and/or conditions
of use;

e The name or business name and address of the
responsible food business operator.

Therefore, each individually packed item need not to
be labelled as such.

However, if the wholesaler/retailer decides to sell the
individually packed items to the final consumer, he must
ensure that the mandatory particulars required under
Articles 9 and 10 of the FIC Regulation appear on each
one of them, on the basis of the information appearing
on the prepackaging or on a label attached thereto or
on the accompanying commercial documents.

Source: EU Questions & Answers on Regulation (EU)
1169/2011 on the provision of food information to consumers




Q2.1.3: In the case of a ‘multipack’ package sold\
to mass caterers in the context of Article 8(7) of
the FIC Regulation and consisting of individually
packed items, where shall the mandatory
particulars required under Articles 9 and 10 of the
FIC Regulation appear?

In the case of a ‘multipack’ package to be sold to mass
caterers and consisting of individually packed items,
the mandatory particulars must appear directly on the
‘multipack’ package or on a label attached thereto.

However, if the individually packed items (within the
‘multipack package’) are units of sale destined for the
final consumer, the mandatory information must appear
on each individual item as well.

If the largest surface of these individual items is less
than 10 cm2, the mandatory information that must
appear on the package or on the label is limited to the
following:

* the name of the food;

e any ingredient or processing aid listed in Annex
Il or derived from a substance or product listed in
Annex Il causing allergies or intolerances used in the
manufacture or preparation of a food and still present
in the finished product, even if in an altered form;

¢ the net quantity of the food;
e the date of minimum durability or the ‘use by’ date.

The list of ingredients is to be provided through other
means or to be made available at the request of the
consumer.

Considering the different forms of delivering food to
the final consumer in catering establishments, it should
be noted that portion-cups (e.g. jams, honey, mustard)
which are presented as part of a meal to the guests
of mass caterers should not be considered as units
of sale. Therefore, it would be sufficient that, in such
cases, the food information appear on multipacks.
(N.B. In any case, mandatory allergen information must
be made available for the final consumer).

Source: EU Questions & Answers on Regulation (EU)

1169/2011 on the provision of food information to consumers
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Fair information
practices - substitution
of a component

or ingredient

Article 7.1(d):
Substitution of
a component
or ingredient

1. Food information shall not be misleading, particularly:

[.]

(d) by suggesting, by means of the appearance, the
description or pictorial representations, the presence
of a particular food or an ingredient, while in reality a
component naturally present or an ingredient normally
used in that food has been substituted with a different
component or a different ingredient.

Food information that is provided must not be
misleading.

This paragraph should be read together with Annex
VI, Part A.4. These two provisions only apply under the
following conditions:

e Acomponent of afood must be naturally presentin
a food. This natural presence should be applicable
to all foods in the relevant product group, not only for
a specific subgroup (e.g. a product that is produced
according to a traditional production process). The
relevant product group should be determined on a
case by case basis. EU or national legislation, and ,
where appropriate, codes of practices (European or
national) should be taken into account.

e The component must normally / typically be used
in the product. This requires evidence that it is
market standard to use the specific compound in
the product.

In addition, there should be a consumer expectation
that the component in question is present in the
food, clearly stated in annex VI, indicated by the
word “suggesting” in Art. 7.1d and an indication that
consumers are misled if the component is not present.
Such a consumer expectation should be supported


http://ec.europa.eu/food/food/labellingnutrition/foodlabelling/docs/qanda_application_reg1169-2011_en.pdf
http://ec.europa.eu/food/food/labellingnutrition/foodlabelling/docs/qanda_application_reg1169-2011_en.pdf

by evidence from consumer research but also by the
market history of the product or product category.

It is understood that food information is not misleading
if the information is replying to consumers’ request to
understand product characteristics such as forexample
taste: it should be possible to inform consumers
about a certain taste of a food without implying that a
component is naturally present in a food.

It should be demonstrated that there is a sufficiently
long history of use of the component in the food to
create a consumer expectation. Vice versa, if there is
a sufficiently long history of the use of a substituted
ingredient in a product or product category, it cannot
be claimed that consumers expect the ingredient to be
naturally present in the food. In no event, it would be
sufficient if consumers only expressed the wish that the
component is in the product or wrongly assume it is
present while this is not supported by market reality.

The difference between the QUID concept and a
substitution is that under QUID there is no implication
of a substitution of a particular product, but only
presence, which is clarified in the list of ingredients.

m A (non-exhaustive) example of what would be out
of the scope of this provision would be:

e The use of up to 5% vegetable fat other than
cocoa butter in chocolate (as per Directive 2000/
36/EC).

m Some (non-exhaustive) example of what would be
within the scope of this provision would be:

e An imitation product produced from vegetable
fats that has the appearance of a cheese, hence
implying that it is a cheese, whereas it is not, cannot
be called cheese, according to EU Regulation
1234/2007, Annex XlI on the protection of dairy

terms for marketing purposes, and has to indicate
the substituted ingredient / component on the
package.

e “Mince” for a product that looks like beef mince
but is made from a vegetarian substitute.

Annex VI, Part
A.4: Substitution
of a component
or ingredient

4. In the case of foods in which a component or
ingredient that consumers expect to be normally used
or naturally present has been substituted with a different
component or ingredient, the labelling shall bear — in
addition to the list of ingredients — a clear indication of
the component or the ingredient that has been used for
the partial or whole substitution:

(a) in close proximity to the name of the product; and

(b) using a font size which has an x-height of at least 75
% of the x-height of the name of the product and which
is not smaller than the minimum font size required in
Article 13(2) of this Regulation.

Where a component or ingredient has been
substituted that consumers expect to be normally
used or naturally preasent, food business operators
must indicate (in addition to the list of ingredients) the
ingredient or component that has been used for the
partial or whole substitution.

This must be provided in close proximity to the name
of the product and using a font size which is at least
75% of the x-height of the name of the product and not
smaller than the minimum font size of 1.2 mm.

" -



Distance Selling

Article 14:
Distance selling

1. Without prejudice to the information requirements
laid down in Article 9, in the case of prepacked foods
offered for sale by means of distance communication:

(a) mandatory food information, except the particulars
provided in point (f) of Article 9(1), shall be available
before the purchase is concluded and shall appear
on the material supporting the distance selling or be
provided through other appropriate means clearly
identified by the food business operator. When
other appropriate means are used, the mandatory
food information shall be provided without the
food business operator charging consumers
supplementary costs;

(b) all mandatory particulars shall be available at the
moment of delivery.
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Q2.6.2: Where food is marketed by means of\
distance selling, what kind of information should
the responsible food business operator provide
and at what stage?

A distinction should be made between prepacked food
and non-prepacked food offered for sale by means of
distance selling.

e \With respect to prepacked food:

Before the purchase is concluded, the responsible
food business operator is required to make available
all mandatory food information, except for the date of
minimum durability or the ‘use by’ date. The definition
of ‘mandatory food information’ includes all information
that is required to be provided to the final consumer
by EU law in general, and not just limited to the FIC
Regulation. The mandatory food information should
either appear on the material supporting the distance
selling or be provided through other appropriate means
clearly identified by the food business operator without
any supplementary costs for the final consumer.

In addition, at the moment of delivery, the responsible
food business operator is required to make available all
mandatory particulars (including the date of minimum
durability or the ‘use by’ date).

¢ With respect to non-prepacked food:

The food business operator is required to provide
only allergen information, unless national measures
require the provision of all or some of the particulars
referred to in Articles 9 and 10 of the FIC Regulation.
The allergen information or any other particulars
required by national law should be provided (a) before
the purchase is concluded by either appearing on the
material supporting the distance selling or through
other appropriate means clearly identified by the food
business operator without any supplementary costs for
the final consumer and (b) at the moment of delivery.

Source: EU Questions & Answers on Regulation (EU)
1169/2011 on the provision of food information to consumers

J
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Where prepacked foods are offered for sale via
distance communication (e.g. delivery via websites),
the following mandatory food information, with the
exception of the date of minimum durability or the ‘use
by’ date, must be made available before the purchase
is concluded:

a) the name of the food;
b) the list of ingredients;

¢) any ingredient or processing aid listed
in Annex |l or derived from a substance
or product listed in Annex Il causing
allergies or intolerances used in the
manufacture or preparation of a food
and still present in the finished product,
even if in an altered form;

d) the quantity of certain ingredients or
categories of ingredients;

e) the net quantity of the food;

f) any special storage conditions and/or
conditions of use;

g) the name or business name and
address of the food business operator
referred to in Article 8(l);

h) the country of origin or place of
provenance where provided for in
Article 26;

i) instructions for use where it would be
difficult to make appropriate use of the
food in the absence of such instructions;

i) with respect to beverages containing
more than 1,2 % by volume of alcohol,
the actual alcoholic strength by volume;

k) a nutrition declaration.

The above-mentioned mandatory information must
appear on material supporting the distance selling
(e.g. leaflets, catalogues) or be provided through other
appropriate means (e.g. website).

It is not compulsory to provide the lot number nor the
date of minimum durability before the purchase is
concluded, although all products are legally required
to carry a lot number for traceability purposes.

Q2.6.3: Where prepacked food is marketed by
means of distance selling, does the food business
operator need to provide the ‘lot number’ before
the purchase is concluded, in accordance with
Directive 2011/91/EU?

‘Mandatory food information’ covers all particulars
that are required to be provided to the final consumer
by Union provisions. The ‘lot number’ is laid down in
Directive 2011/91/EU of the European Parliament and
of the Council of 13 December 2011 on indications or
marks identifying the lot to which a foodstuff belongs.
However, this information is not destined for the final
consumer. It is mainly a tool to ensure traceability and
does not affect consumers’ choice. As such and in the
context of a pragmatic approach, there should be no
obligation for this information to be provided before the
purchase is concluded.

Source: EU Questions & Answers on Regulation (EU)
1169/2011 on the provision of food information to consumers

At the moment of delivery, all mandatory particulars
must be available. This is not only the list as indicated
in Article 9.1 (with the exception of the date of minimum
durability or the ‘use by’ date), but also mandatory
particulars stipulated by other relevant EU legislation,
such as Regulation (EC) 1924/2006 on nutrition and
health claims made on foods.

2. In the case of non-prepacked foods offered for sale
by means of distance communication, the particulars
required under Article 44 shall be made available in
accordance with paragraph 1 of this Article.

" -
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Where non-prepacked foods are offered for sale via
distance communication (e.g. delivery via websites),
the following mandatory information must be made

available before the purchase is concluded:

a) any ingredient or processing aid listed in Annex
Il or derived from a substance or product listed in
Annex Il causing allergies or intolerances used in
the manufacture or preparation of a food and still
present in the finished product, even if in an altered
form;

b) information which is required by national
measures that have been adopted by individual
Member States concerning particulars mentioned
in Article 9 and 10.

3. Point (a) of paragraph 1 shall not apply to foods offered
for sale by means of automatic vending machines or
automated commercial premises.

Automatic vending machines or automated commercial
premises are exempted from the obligation to provide
the mandatory food information before the purchase is
concluded. However, for prepacked food, all mandatory
particulars must be available at the moment of delivery.

Added Water

Annex VI, Part A.6:
Added Water

6. In the case of meat products and meat preparations
which have the appearance of a cut, joint, slice, portion
or carcase of meat, the name of the food shall include
an indication of the presence of added water if the
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added water makes up more than 5 % of the weight of
the finished product. The same rules shall apply in the
case of fishery products and prepared fishery products
which have the appearance of a cut, joint, slice, portion,
filet or of a whole fishery product.

It is understood that this would be restricted to those
meat preparations or products which have ‘the
appearance of a cut, joint, slice, portion or carcase
of meat’ and therefore it will not apply to other meat
preparations or products with a different appearance.

~

Q2.11: Indication of the presence of added water
accompanying the name of the food

The objective of this requirement is to protect the
consumer from unfair and misleading practices
with regard to meat and fish products having the
appearance of a cut, joint, slice, portion or carcase
of meat, and to which additional water, not justified
on technological reasons, has been added during the
manufacturing process. Consumers do not expect a
significant amount of water to be present in such foods.
Addition of water can increase the weight of meats/fish
preparations. Therefore, an indication of the presence
of added water included in the name of these foods
would allow the consumer to distinguish such foods at
a glance.

Source: EU Questions & Answers on Regulation (EU)
1169/2011 on the provision of food information to consumers
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Q2.11.1: In which cases must the name of a food
include an indication of the presence of added water
exceeding 5% of the weight of the finished product?

An indication of the presence of added water which
makes up more than 5% of the weight of the finished
product must be included in the name of the food in the
following cases:

* Meat products and meat preparations which have the
appearance of a cut, joint, slice, portion or carcase of
meat;

e Fishery products and prepared fishery products which
have the appearance of a cut, joint, slice, portion, filet
or of a whole fishery product.

The determination of whether a food product fulfils
these requirements must be carried out on a case-by-
case basis primarily by the food business operators
and later on by the Member States in the context of
control activities. In this regard, the appearance of
the food has to be taken into account. Indicatively,
foods like sausages (e.g. mortadella, hot dog), black
pudding, meat loaf, meat/fish pate, meat/fish balls
would not require such indication.

Source: EU_ Questions & Answers on Regulation (EU)

1169/2011 on the provision of food information to consumers

N\

Quantitative indication
of ingredients (QUID)

In 1997, general guidelines for implementing the
principle of Quantitative Ingredients Declaration
(QUID) were introduced by the European Commission.
Labels are to indicate the quantity of certain ingredients
expressed as a percentage of the final product. The
Guidelines have been revised in December 1998 and
can be found here:

http://ec.europa.eu/food/food/labellingnutrition/foodlabelling/

comm_legisl_en.htm
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Annex | - Transition Period (Timeline)

Timings
. Nutrition labelling
) Exhaustion of stocks
13 December 2014:
Publication Date of application:
in EV Official Companies must comply with
Journal the Regulation’s requirements, 13 December 2016:
except for nutrition labelling Companies must comply with
Adoption 13 December 2011: in the case when companies the Regulation’s requirements,
of the Entry into force of have not applied nutrition including nutrition labelling
Regulation the Regulation labelling to date.
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minced meat
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1

1

nutrition labelling '.
1
1
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N.B. Only valid for
companies that have
not applied nutrition
labelling up until 13

December 2016
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ANNEX |l - Responsibilities

Article 8: Responsibilities

1. The food business operator responsible for the
food information shall be the operator under whose
name or business name the food is marketed or, if that
operator is not established in the Union, the importer
into the Union market

2. The food business operator responsible for the food
information shall ensure the presence and accuracy of
the food information in accordance with the applicable
food information law and requirements of relevant
national provisions.

3. Food business operators which do not affect food
information shall not supply food which they know
or presume, on the basis of the information in their
possession as professionals, to be non-compliant with
the applicable food information law and requirements
of relevant national provisions.

4. Food business operators, within the businesses
under their control, shall not modify the information
accompanying a food if such modification would mislead
the final consumer or otherwise reduce the level of
consumer protection and the possibilities for the final
consumer to make informed choices. Food business
operators are responsible for any changes they make
to food information accompanying a food.

5. Without prejudice to paragraphs 2 to 4, food
business operators, within the businesses under their
control, shall ensure compliance with the requirements
of food information law and relevant national provisions
which are relevant to their activities and shall verify that
such requirements are met.

6. Food business operators, within the businesses
under their control, shall ensure that information
relating to non-prepacked food intended for the
final consumer or for supply to mass caterers shall be
transmitted to the food business operator receiving the
food in order to enable, when required, the provision of
mandatory food information to the final consumer.

7. In the following cases, food business operators, within
the businesses under their control, shall ensure that the
mandatory particulars required under Articles 9 and 10
shall appear on the prepackaging or on a label attached
thereto, or on the commercial documents referring to the
foods where it can be guaranteed that such documents
either accompany the food to which they refer or were
sent before or at the same time as delivery:

a) where prepacked food is intended for the final
consumer but marketed at a stage prior to sale to
the final consumer and where sale to a mass caterer
is not involved at that stage;

b) where prepacked food is intended for supply to
mass caterers for preparation, processing, splitting
or cutting up.

Notwithstanding the first subparagraph, food business
operators shall ensure that the particulars referred to in
points (a), (f), (g) and (h) of Article 9(1) also appear on
the external packaging in which the prepacked foods
are presented for marketing.

8. Food business operators that supply to other food
business operators food not intended for the final
consumer or to mass caterers shall ensure that those
other food business operators are provided with sufficient
information to enable them, where appropriate, to meet
their obligations under paragraph 2.
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The overall effect of Article 8 of Regulation 1169/2001 is
to establish a clear differentiation of the responsibilities
concerning the provision of food information to
consumers which are owed by each food business
operator in the supply chain. In this way, Article 8
constitutes animplementation of Article 17 of Regulation
178/2008 in the specific area of food information. At the
heart of Article 17 of Regulation 178/2002 is the notion
that operators need to only satisfy the “requirements of
food law which are relevant to their activities”.

Article 8 also fills the legal lacuna on this issue under
existing EU law. This lacuna became particularly
apparent in 2006 as a result of the Lidl Italia judgment
of the Court of Justice of the EU. In that case, the
Court noted the absence of any rule in Directive
2000/13 which designated particular responsibilities of
or allocated liability to any supply chain operator for
breaches of food labelling law°.

Article 8(1) defines the person “under whose name or
business name the food is marketed or, if the operator
is not established in the Union, the importer into the
Union market” as the person who, in accordance with
Article 8(2), is the person obliged to ensure both the
presence and accuracy of the food information as
required by EU and national law. This definition of the
food business operator responsible for ensuring the
presence and accuracy of food information covers
both producers of branded products, manufacturers
supplying distributors in the case of private label
products, distributors in relation to their own brand
products and those food business operators who
import food products from outside the EU3". In the case
of private label products, the allocation of responsibility
may be subject to contractual arrangements between
the retailer and manufacturer.

All other food business operators (i.e. “food business
operators which do not affect food information”) in
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the supply chain have a lesser responsibility vis-
a-vis food information. Article 8(3) provides that
the responsibilities of these operators only extend
to a duty to refrain from supplying products where
they have been made aware that such products are
non-compliant with food information requirements
contained in EU and national law. This does not create
an obligation on these food businesses to initiate
compliance checks that go beyond the established
quality control practices. Where any food business
operator acts to modify food information, he becomes
responsible for ensuring the presence and accuracy
of that particular modification, which must not mislead
the final consumer or “otherwise reduce the level of
consumer protection and the possibilities for the final
consumer to make informed choices” (Article 8(4)).

Article 8(5) reinforces this clear differentiation of
responsibility and the respective roles of operators in
the supply chain. This generally worded provision in
intended to act as a ‘safety net’ against any potential
legal gaps. However, the Commission has clearly
interpreted this provision as meaning that>?:

29 Article 17(1)
30 |id| Italia C-315/05

31 30 therefore Producer X, who, for example, produces a
national brand of Juicy X Juice, is the one responsible for
ensuring the presence and accuracy of food information
on his products. Where retailer Y has own brand Y Juice
products he is responsible for the presence and accuracy
of food information. Where retailer Y imports Brazilian Juice
from Brazil, he is responsible for the presence and accuracy
of food information.

32 EN-00385/2012 — Answer given by Mr Dalli on behalf of the
Commission in response to a written question posed by Mrs
Mairead McGuinness MEP



“Member States may not, through national law, require
that a food business operator who is not involved in the
labelling of food information be obliged to check for the
presence or accuracy of food information”.

The remaining provisions of Article 8 deal with the B2B
supply chain arrangements for the provision of food
information of non-prepacked and prepacked foods.

In relation to non-prepackaged foods, food business
operators supplying to other food business operators
must transmit the mandatory food information required
by Regulation 1169/2011 (Article 8(6)). This is in order
to enable the provision of allergen information to the
final consumer or mass caterer, as per Article 44(1)(a)
or, where Member States require, additional mandatory
information®3.

In relation to prepacked food, the external packaging
in which prepacked foods are presented for marketing
must always contain:

i) the name of the food;

ii) the date of minimum durability/use by
date

iii) any special storage conditions and/or
conditions of use

iv) name or business name and address
of the food business operator (Article 8(7))

In addition, Article 8(7) provides that in relation to
prepacked foods, all food information required by
Article 9 and Article 10 must also be passed along the
B2B supply chain with bulk quantities of prepacked
foods. This food information must be contained on
the prepackings itself or attached labels, or through
the provision of commercial documents along the
chain referring to the foods when these commercial
documents accompany the food or were sent prior to
or simultaneously to delivery.

Article 8(8) deals with the specific scenario of B2B
supply of foods not intended for the final consumer. In
this case, sufficient information must nonetheless be
provided to the recipient food business operator which
would enable the fulfilment of obligations due under
Article 8(2).

~

Q2.8.1: Can food business operators place on the
market products labelled in accordance with the
FIC Regulation before 13 December 2014?

Yes, food business operators can place on the
market products labelled in accordance with the FIC
Regulation before 13 December 2014, provided that
there is no conflict with the labelling requirements of
Directive 2000/13/EC, which continues to apply until
12 December 2014. For instance, under Directive
2000/13/EC, the ‘best before’ date must be in the same
field of vision with the name under which the product
is sold, the net quantity (for prepackaged foodstuffs)
and the actual alcoholic strength by volume (for
beverages containing more than 1,2 % by volume of
alcohol). Under the FIC Regulation, the ‘best before’
date no longer needs to be in the same field of vision.
If, in that case food business operators complied with
the FIC Regulation prior to its entry into application, i.e.
prior to 13 December 2014, they would be in breach of
Directive 2000/13/EC.

Source: EU Questions & Answers on Regulation (EU)

1169/2011 on the provision of food information to consumers
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33 Article 44(1)(b) of Regulation (EU) 1169/2011
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